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Workforce Development System Technical Advisory # 10-19  
 
 

TO: Workforce Development Community 

DATE: September 14, 2010 

SUBJECT: UPDATED State Policy Guidelines and Required Actions 
for the Implementation of WIA Waivers by Local 
Workforce Investment Boards (LWIBs) 

Purpose: 
To inform LWIBs of the policies and requirements regarding implementation of various 
WIA Waivers recently granted to New York State by the United States Department of 
Labor (USDOL) 
 
Background: 
The purpose of the general statutory and regulatory waiver authority made available 
under WIA is to provide flexibility to states and local areas and enhance their ability to 
improve the statewide workforce investment system. A letter approving several 
requested waivers was received from the Assistant Secretary on June 30, 2010. These 
waivers are further described below.  The approval from USDOL and the complete 
waiver requests that were submitted can be found in Attachment A to this Technical 
Advisory. 
 
Policy: 
 
USDOL has extended the following waivers through June 30, 2011: 
 

1. Waiver of WIA Section 134 (a) (1)(A) to Permit a Portion of the Funds 
Reserved for Rapid Response Activities to be Used for Incumbent Worker 
Training. 
 
This waiver was previously granted to the State and is extended by USDOL for 
Program Year 2010.  Under this waiver, the State is permitted to use up to 20 
percent of rapid response funds for incumbent worker training only as part of a 
lay-off aversion strategy.  The State is required to report performance outcomes 
for any incumbent workers served under this waiver in the Workforce Investment 
Act Standardized Record Data System (WIASRD), field 309. 
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2. Waiver of the Prohibition at 20CFR 664.520 on the Use of Individual 
Training Accounts (ITA) for Older and Out-of-School Youth. 
 
This waiver was previously granted to the State and is extended by USDOL for 
Program Year 2010.  Under this waiver, local areas within the State can use ITAs 
for older and out-of-school youth program participants.   

 
3. Waiver to permit the State to replace the performance measures at WIA 

Section 136(b) with the common measures. 
 
This waiver was previously granted to the State and is extended by USDOL for 
Program Year 2010.  The State will use the three adult common performance 
measures to negotiate goals and report outcomes for the WIA Adult and WIA 
Dislocated Worker programs.  The State will also use the three youth common 
performance measures to negotiate goals and report outcomes for the WIA 
Youth program.   

 
4. Waiver for the Inclusion of Youth Follow-Up Services and Work Experience 

as a Youth Program Framework Service.   
 
The State was previously granted a waiver for the inclusion of youth follow up 
services as a youth program framework service.  This waiver has been extended 
by USDOL and expanded to include work experience; approval is granted for 
Program Year 2010.  This waiver expands the definition of “youth program design 
framework services” to include follow-up services and work experience when 
these services are provided by the grant recipient/fiscal agent.  In these local 
areas, follow-up services and work experience do not need to be competitively 
procured to a third party.  The goal of this waiver is to allow for greater continuity 
of service and monitoring of progress 
 

 
USDOL has approved each of the following new waiver requests through June 30,2011: 
 

1. Waiver of the Requirement for a 50 Percent Employer Match for Customized 
Training, to Permit a Graduated Scale Match to Increase Employer 
Connections with the One Stop System. 
 
This waiver suspends the requirement that employers must pay at least 50 
percent of any customized training costs; and, permits local areas to apply a 
graduated scale for customized training as follows: 1) no less than 10% match for 
businesses with 50 or fewer employees, and 2) no less than 25% match for 
businesses with 51 – 250 employees. For businesses with more than 250 
employees, the current statutory requirements of a 50% match would continue to 
apply.  The State must use the appropriate program funds for the appropriate 
WIA-eligible population.  Customized training provided with statewide funds must 
serve WIA-eligible individuals.  This waiver applies to Program Year 2010.  
Employer size is based on the company’s local operation. 
 
The goals of the waiver are to increase the overall number of individuals 
receiving training services, to increase the number of businesses availing 
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themselves of customized training services, to strengthen the labor pool by 
providing workers with more marketable skills, to strengthen the business 
community by increasing its competitiveness in the global economy, to improve 
the capacity of local boards to market demand-driven services and to build 
beneficial relations with a greater number of businesses in the private sector. 

 
2. Waiver to Increase the Employer Reimbursement for On-the-Job Training 

(OJT) for Small- and Medium-Sized Businesses. 
 
This waiver permits local areas to reimburse employers more than 50 percent of 
OJT wages, based on business size i.e., 1) Up to 90% for businesses with 50 or 
fewer employees; 2) Up to 75% for businesses with 51 – 250 employees; and 3) 
Up to 50% (current statutory requirement) for businesses with 250 or more 
employees.  The State must use the appropriate program funds for the 
appropriate WIA-eligible population.  OJT provided with statewide funds must 
serve WIA-eligible individuals.  This waiver applies to Program Year 2010. 
Employer size is based on the employment at the company’s local operation 
where the OJT placements will be made. 
 
The goals of the waiver are to: increase the overall number of individuals 
receiving OJT; accelerate businesses hiring through OJT; strengthen the labor 
pool by providing unemployed workers with marketable skills; strengthen the 
business community by increasing its competitiveness in the global economy, 
improve the capacity of local boards to market demand-driven services; and to 
build beneficial relations with a greater number of businesses in the private 
sector. 
 

 
3. Waiver to Permit Local Areas to Request the use of up to 10 Percent of the 

Local Area’s Formula Allocation Funds for Adult and Dislocated Workers to 
Support Local Incumbent Worker Training Programs. 
 
This waiver will allow local areas to request State approval for the use of up to 10 
percent of the local Dislocated Worker funds and up to 10 percent of local Adult 
funds to provide incumbent worker training.  The Adult funds and Dislocated 
Worker funds may only be used for incumbent worker training as part of layoff 
aversion.  USDOL Training and Employment Guidance Letter (TEGL) NO. 26-09, 
“WIA Waiver Policy and Waiver Decisions for PY 2009 and 2010,” establishes 
that use of Adult funds under this waiver is to be restricted to serving “low 
income” individuals.  For purposes of this waiver, the definition of “low-income” 
may be based on self-sufficiency criteria. In New York State, LWIBs may use 
their self sufficiency standard that was developed in accordance with WIA Final 
Rules §663.230.  The State is required to report performance outcomes for any 
incumbent workers served under this waiver in the Workforce Investment Act 
Standardized Record Data System (WIASRD), field 309.  This waiver applies to 
Program Year 2010. 
 
The goals of this waiver are to: provide more customers with access to essential 
services that they may need; increase services to higher skilled and higher wage 
businesses, which may not otherwise be served by the local workforce system; 
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and to improve job retention and avoid additional layoffs.   
 
ETA believes limiting incumbent worker training to the specified level and 
requiring it to be a part of layoff aversion is the best use of funds in the current 
economic climate where serving unemployed workers is a paramount 
responsibility of the workforce system.  All training delivered under this waiver is 
restricted to skill attainment activities.  As stated in TEGL 30-09, “Layoff Aversion 
Definition and the Appropriate Use of Incumbent Worker Training for Layoff 
Aversion Using a Waiver,” ETA considers a layoff averted when: 1) a worker’s job 
is saved with an existing employer that is at risk of downsizing or closing; or 2) a 
worker at risk of dislocation transitions to a different job with the same employer 
or a new job with a different employer and experiences no, or a minimal spell, of 
unemployment. 

 
4. Waiver to Discontinue the Collection of Seven of the Data Elements in 

Section 1 of the WIASRD for Incumbent Workers Trained with WIA Funds.  
 
This waiver suspends the reporting requirement that State and local areas 
capture the following data elements in the WIASRD for incumbent workers: single 
parent (117), unemployment compensation eligible status at participation (118), 
low income (119), TANF (120), other public assistance (121), homeless individual 
and/or runaway (125), and offender (126).  This waiver will reduce the data 
collection burden for businesses participating in/being served under WIA-funded 
incumbent worker training programs.  This waiver applies to Program Year 2010.   
 

5. Waiver for the Collection of Performance Information for Determining 
Subsequent Eligibility and Dissemination of Performance Information on 
the State List 
 
This waiver suspends the requirement that a determination of subsequent 
eligibility be made for training providers currently on the State’s Eligible Training 
Provider List (ETPL).  Under this waiver, the State is allowed to postpone the 
determination of subsequent eligibility of training providers.  The waiver also 
allows the State to provide an opportunity for training providers to re-enroll and 
be considered enrolled as initially eligible providers.  The main goal of this waiver 
is to maintain a State ETPL that provides a robust range of customer choice 
during a period of increased demand for training.  This waiver applies to Program 
Year 2010.   
 

Action: 
Local Areas should complete the attached ‘Request to use Program Year 2010 WIA 
Waivers’ (Attachment B) and submit to WDTD.Onestop@labor.ny.gov with “PY 2010 
Request – WIA Waivers” in the subject line of the e-mail.  This form should be submitted 
no later than Friday, October 1, 2010.  A copy should also be submitted to your State 
Representative. 
 
If Local Areas are seeking to implement the new waiver numbered 3 above (To Permit 
Local Areas to Request the use of up to 10 Percent of the Local Area’s Formula 
Allocation Funds for Adult and Dislocated Workers to Support Local Incumbent Worker 
Training Programs), please contact your local Business Service Representative to make 

mailto:WDTD.Onestop@labor.ny.gov
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sure the IWT qualifies as layoff aversion, and that the training is appropriate and 
qualifies as skills attainment.  Please complete the ‘Request to use Local Adult 
and/or Dislocated Worker funds for Incumbent Worker Training (IWT)’ 
(Attachment C) and submit to WDTD.Onestop@labor.ny.gov with “PY 2010 Request – 
Local Funds for IWT” in the subject line of the e-mail.  A copy should also be submitted 
to your Local Business Service Representative.  If using Adult funds, local areas must 
provide their Self-Sufficiency definition on the form.   
 
For Local Areas conducting any IWT programs, you can then use the new waiver 
numbered 4 above (To Discontinue the Collection of Seven of the Data Elements in 
Section 1 of the WIASRD for Incumbent Workers Trained with WIA Funds).   
 
Inquiries: 
Please direct all questions regarding this Technical Advisory and WIA waivers to your 
State Representative. 
 
References: 
Workforce Investment Act of 1998, Sections 101(8)(c), 101(31)(B), 101(33), 101(39), 
122(c)(5), 123, 129(c)(2)(D)&(I), 134(a)(3)(A)(iv)(I) and 134(e)(3)(B)(i)&(ii); Workforce 
Investment Act Final Rules, 20 CFR Sections 663.530, 663.700(a), 663.710(b), 
663.715, 664.310, 664.405 and 667.300(a). 
TEGL 17-09, “Quarterly Submission of Workforce Investment Act Standardized Record 
Data (WIASRD).” 
TEGL 26-09, “Workforce Investment Act (WIA) Waiver Policy and Waiver Decisions for 
PY2009 and 2010.” 
TEGL 30-09, “Layoff Aversion Definition and the Appropriate Use of Incumbent Worker 
Training for Layoff Aversion Using a Waiver.”   
 
 

 
Attachments: 
A. USDOL Approval letter and complete WIA waiver requests for PY2010 
B. Request to use Program Year 2010 WIA Waivers 
C. Request to use Local Adult and/or Dislocated Worker funds for Incumbent Worker 

Training (IWT) 
                                    
 

mailto:WDTD.Onestop@labor.ny.gov
http://www.labor.ny.gov/workforcenypartners/ta/TA10-19AttB.docx
http://www.labor.ny.gov/workforcenypartners/ta/TA10-19AttC.docx
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