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    MISCONDUCT

    Disciplinary Suspension

                VOLUNTARY SEPARATION


    Voluntary Separation or Misconduct


    Anticipation of Layoff or Discharge
    

Voluntary Leaving Rather than Grieving Disciplinary Charges
A claimant who voluntarily leaves his or her position in the face of pending disciplinary charges may qualify for Unemployment Insurance Benefits if the claimant’s actions do not constitute misconduct.
                                              Matter of De Benedetto, 244 A.D. 2d 740

November 20, 1997

White, J. P., Casey, Yesawich Jr., Peters and Spain, JJ., concur.

Claimant worked as a sanitation inspector for the employer from 1986 until April 14, 1993, when misconduct charges were preferred against him. In the midst of a hearing on the charges held pursuant to Civil Service Law § 75, the parties entered into a stipulation wherein claimant agreed to resign and the employer agreed to drop the charges and, inter alia, inform any prospective employers that claimant had resigned for personal reasons. The Unemployment Insurance Appeal Board reversed the initial determination disqualifying claimant from receiving unemployment insurance benefits on the ground that he had voluntarily left his employment without good cause and referred the question of whether claimant should be disqualified because of loss of employment through misconduct to the local office for further consideration.

Because the Board may remit a case "for such purposes as it may direct" (Labor Law § 621 [3]), our inquiry is limited to whether it abused its discretion in this instance (see, Matter of Rongovian Embassy [Sweeney], 239 AD2d 779). We conclude that it did not as there is precedent that a claimant who voluntarily leaves his or her position in the face of disciplinary charges may qualify for unemployment benefits if the actions did not amount to misconduct (see, Matter of La Rocca [New York City Dept. of Transp. — Roberts], 59 N.Y.2d 683; Matter of Bateman [Rensselaer County Sheriff's Dept. — Hartnett], 147 AD2d 738; Matter of Guerin [Roberts], 88 AD2d 1018, lv denied 57 N.Y.2d 604).

Ordered that the decision is affirmed, without costs.






COMMENTS
1. The rule of this release replaces that of A-750-2047, based on AB No. 398,125. In that case the Appeal Board held that resigning, rather than pursuing a grievance, is not a voluntary leaving of employment when the claimant has been suspended without pay pending discharge and the employer in return, for the claimant’s resignation, agrees to remove all charges. However, it no longer appears that being suspended without pay is a significant element in cases of this type. Instead, as in the case cited above (see also Matter of Straw, 32 AD 3d 1098; Matter of Jimenez, 20 AD 3d 843), the issue that must be adjudicated is whether the claimant’s actions constitute misconduct.  
2. In De Benedetto the only issue that came before the Appeal Board was voluntary leaving of employment without good cause. The Appeal Board referred the case back to the Department to determine if the claimant’s actions constitute misconduct. In cases of this type a determination of voluntary leaving of employment without good cause is incorrect. The issue that must be investigated and resolved, as both the Appeal Board and the Court have stated, is misconduct. To resolve this issue it is necessary that a complete and detailed fact finding be conducted to determine if the claimant’s actions, which led to the initiation of disciplinary proceedings, constitute misconduct for Unemployment Insurance purposes. If the claimant’s actions do constitute misconduct then the appropriate misconduct determination must be issued even though the employer may have agreed, in return for the claimant’s resignation, to withdraw the disciplinary charges.
