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    PROFANITY IN RESPONSE TO DISCHARGE

An employee’s use of profanity when informed by her employer that she was to be discharged is not misconduct since the employer had already decided to discharge her for a different reason.

        A.B. 547893
The Department of Labor issued the initial determinations disqualifying the claimant from receiving benefits effective January 14, 2009, on the basis that the claimant lost employment through misconduct in connection with that employment and holding that the wages paid to the claimant by ALL METRO HOME CARE prior to January 14, 2009, cannot be used toward the establishment of a claim for benefits; charging the claimant with an overpayment of $1,983 in benefits recoverable pursuant to Labor Law § 597 (4); and reducing the claimant’s right to receive future benefits by eight effective days on the basis that the claimant made willful misrepresentations to obtain benefits.  The claimant requested a hearing.
The Administrative Law Judge held a telephone conference hearing at which all parties were accorded a full opportunity to be heard and at which testimony was taken.  There were appearances by the claimant and on behalf of the employer.  By decision filed August 7, 2009 (A.L.J. Case No. 309-05564), the Administrative Law Judge modified the initial determination of willful misrepresentation to reduce the penalty to four effective days, and, as so modified, sustained it, and overruled the remaining initial determinations.
The employer appealed the Judge’s decision to the Appeal Board.

Based on the record and testimony in this case the Board makes the following

FINDINGS OF FACT:  The claimant was employed as a home health aide by a home health care service for one year and three-months until January 12, 2009.  During the course of the claimant’s employment, she had been counseled regarding her attendance.  The claimant was assigned to work on Saturday, January 10, 2009 and Monday, January 12, 2009 through Friday, January 16, 2009.
On January 13, 2009, the claimant arrived at the client assignment and discovered that another aide was already at the location.  The claimant went to the employer’s premises to inquire as to the situation.  When she arrived, the manager confronted the claimant regarding allegations that she failed to report to work over the weekend and on Monday, January 12, 2009, and did not notify the employer of the absences.  The claimant denied that she was ever absent on the dates at issue and offered to show the manager signed timesheets to support that she had worked.  The manager refused to look at the claimant’s timesheets and instead told the claimant that her actions were grounds for dismissal.  The manager, accompanied by the claimant, then conferred with the coordinator regarding the schedule.  The manager intended to dismiss the claimant for the attendance issue, unless the coordinator revealed that a mistake was made.  The coordinator indicated that the claimant knew she was scheduled to work, but was nonetheless absent without calling the employer.  Before the manager could verbally inform the claimant that she was dismissed, the claimant began yelling at and directing vulgarities towards the coordinator and manager.  The manager immediately ordered the claimant to leave the premises.  The claimant worked on January 10 and 12, 2009, and was paid by the employer for her services on those dates.
The claimant filed a claim for benefits on January 26, 2009 and certified that she separated from employment due to a lack of work.  As a result, the claimant received a total of $1,983.00 in unemployment benefits.

OPINION:  The credible evidence establishes that the claimant lost her employment because the employer believed that she did not report to work as scheduled and did not notify the employer of her absences.  The employer’s assertions that the claimant was absent on January 10 and 12, 2009, and did not call in, cannot overcome the documentary evidence provided by the claimant.  Significantly, the claimant provided documentary evidence of her attendance for the period in question, which included timesheets signed by the assigned clients and  her paystub, which demonstrated that she not only worked on January 10 and 12, 2009, but was, in fact, paid for her services by the employer for working on those dates.  It should also be noted that the manager and coordinators were unable to clarify exactly whether or not the claimant was scheduled to work over the weekend.  The employer further contends that the claimant was actually discharged for yelling and directing vulgar language at staff on January 13, 2009.  However, it is significant that the manager admitted that he intended to dismiss the claimant for her alleged absences and that, once the coordinator indicated that the claimant was absent without calling, a job was no longer available to the claimant.  As it was the claimant’s alleged absence(s) that triggered the dismissal, she had been discharged and had already lost her employment prior to any outburst.  Therefore, the claimant’s subsequent conduct after her dismissal cannot now form the basis of the discharge.  As the record does not establish that the claimant was discharged as a result of any act of misconduct on her part, it is concluded that the claimant separated from employment under non-disqualifying circumstances.
As the claimant is not disqualified, she was entitled to the benefits she received and there is no overpayment.  However, the claimant’s certification that she separated from employment due to lack of work, when she knew that she had been discharged, was a willful misrepresentation, making the imposition of the forfeit penalty appropriate.
DECISION:  The decision of the Administrative Law Judge is affirmed.
The initial determinations, disqualifying the claimant from receiving benefits effective January 14, 2009, on the basis that the claimant lost employment through misconduct in connection with that employment and holding that the wages paid to the claimant by ALL METRO HOME CARE prior to January 14, 2009, cannot be used toward the establishment of a claim for benefits and charging the claimant with an overpayment of $1,983 in benefits recoverable pursuant to Labor Law § 597.(4), are overruled.

The initial determination, reducing the claimant’s right to receive future benefits by eight effective days on the basis that the claimant made willful misrepresentations to obtain benefits, is modified to reduce the penalty to four effective days, and, as so modified, is sustained.

The claimant is allowed benefits with respect to the issues decided herein.

